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TENTATIVE DRAFT RULES FOR THE ORGANIZATION OF 
THE BAR OF MASSACHUSETTS AS A SELF-GOVERN- 
ING BODY, PREPARED IN 1938 FOR THE CONSIDERA- 
TION AND CRITICISM OF THE BENCH AND BAR, AND 
NOW SUBMITTED FOR SUCH CONSIDERATION AND 
CRITICISM IN CONNECTION WITH THE CONTINUED 
DISCUSSION OF THE SUBJECT IN THIS COMMON- 
WEALTH, AND THE GROWTH OF THE ORGANIZA- 
TION MOVEMENT IN OTHER STATES. 


Introductory Statement. 


In the 15th. Report of the Judicial Council, recently circulated 
in the preliminary supplement to the Massacnusetrs LAw Quar- 
TERLY for January-March, 1940, appears the following statement: 


‘‘The continued progress of the movement for a fully 
organized state bar, is shown by the recent addition of Texas 
as the nineteenth state thus organized. This subject with 
several drafts for legislative action was referred to the Judi- 
cial Council in 1937 with a request for a report. For the 
reasons stated in the 13th. Report (pp. 35-39), the Council 
opposed the bills for legislative integration of the bar and 
made the following recommendation. ’’ 

**TIt seems to us that a resolve requesting the court to act 
is the proper legislative proceeding under the constitution, 
and accordingly we recommend the following: 

‘*Resolved, In order to promote the public interest in 
the administration of justice, in the interpretation of the 
laws, and in the bar of the Commonwealth as a body of 
officers of the court, the Supreme Judicial Court is hereby 
requested to provide, by rules, for the organization of all 
present and future members of the bar of this Common- 
wealth, as a self-governing body subject to the constitutional 
authority and rules of said court, to be known as the Bar of 
Massachusetts. ’’ 

‘‘This recommendation was based on the recognition of 
the constitutional authority of the Supreme Judicial Court 
to provide for the organization of the bar without a statutory 
mandate, but with the assistance of the bar itself. As the 
discussion of the subject seems likely to continue in Massa- 
chusetts as elsewhere, we think this constitutional aspect of 
the matter should be borne in mind.’’ 


(1) 
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In the QuaRTERLY for October-December, 1939, a map was re- 
produced trom the Journal of the American Judicature Society 
showing the spread of the organization movement throughout the 
country. In the Bar Bulletin for December, 1939 (p. 23), it appears 
that the question of bar integration was brought before the Council 
of the Boston Bar Association by a member of the Committee of 
the American Bar Association on the subject, and was referred to 
the Committee on Amendment of the Law for study. 

At a meeting of the Executive Committee of the Massachusetts 
Bar Association on February 19th, 1938, sixteen out of twenty-five 
members being present, the report of the Judicial Council, made at 
the request of the legislature on three measures relative to the organ- 
ization of the bar (the report distributed to members of the associa- 
tion in the **Preliminary Supplement*’ to the QuaRTERLY for 
January-April, 1938, pp. 35-39 and 45-53), was considered, and it 
was unanimously voted to support the recommendation of the Judi- 
cial Council (quoted above). 

A tentative draft of a set of rules for the complete organization 
of the bar as a self-governing body, submitted for discussion by 
members of a sub-committee, was discussed at length. A number 
of suggestions were made and the draft was referred back to the 
sub-committee for revision in the light of these suggestions and 
with the request that the sub-committee incorporate in the draft a 
description of the functions of the various standing committees pro- 
posed and report back to the Executive Committee a revised draft 
of the whole for further consideration. The late Harris Richmond, 
former president of the Middlesex Bar Association, was a most help- 
ful and interested member of the sub-committee. 

The Berkshire County Bar Association at a special meeting, fol- 
lowing the report of a committee, voted in favor of the organization 
of the bar by a vote of 22 to 4. The Cambridge Bar Association 
after two meetings at which the subject was discussed voted in favor 
of organization. (See report of Executive Committee, MassacHvu- 
setts LAw QuarTERLY for April-June, 1938, 39). 

The draft rules, including the functions of committees, were 
again submitted to the Executive Committee and revised by that 
committee 


‘“to be submitted to the bar for diseussion at such time as the 
diseussion and interest in the subject reached a point at 
which it seemed worthwhile’’. 
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At the annual meeting in 1939, the members then present voted 
‘*to renew the expression of faith in the proposal recommended by 
the Judicial Council in its 13th. Report (p. 39), already referred 
to above. (See Massacuuserts LAW QvuaRTERLY for March, 1939, 
p. 28). 

The time seems to have arrived when the circulation of the 
tentative draft rules may serve a useful purpose in focusing atten- 
tion on a definite plan as a basis for discussion, rather than general] 
arguments and comment. The draft rules are not copied from any 
particular state, but were drawn with a view to adapting the idea 
of a self-governing organization as a workable plan for Massachu- 
setts. Comments and suggestions from bar committees and from 
individual members of the bench and bar will be weleomed. It is 
generally recognized that no such organization of the bar will take 
place unless, and until, there is a wide-spread interest in the matter 
at the bar, although complete unanimity is not to be expected. 

There is not, at present, a general understanding of the sub- 
ject, and naturally there is not now any general approval of any 
organization plan. The publication of these draft rules may help 
to make it better understood and to draw out the views of the bar. 
The rules were drafted with the purpose of avoiding the common 
suggestion of ‘‘regimentation’’, and the other common suggestion 
that the organization of a state bar would eliminate the county or 
other local associations. 


F. W. Grinnewn, Secretary. 


In this connection we call attention to a comment on a sugges- 
tion in the report of the Special Committee on Study of the Judicial 
System of the Boston Bar Association. That interesting report was 
printed in the Bar Bulletin No. 133 for February, 1938, and re- 
printed in the Massacnuserts Law Qvuarter.ty for April-June, 
1938. That committee, in discussing the subject of an organized bar 
and the proposal that the organization should be worked out by 
rules of court, said: 


‘*The objections to it are that it gives the bar little room 
for initiative and that, as the organization is a mere crea- 
ture of the court, it cannot have that independence of 
the courts and that capacity for legitimate criticism 
which are among the most valuable qualities to be sought 
in a State Bar.’’ 
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We now repeat our comment on this suggestion : 


‘‘This statement seems to us to reflect an unsound, and, 
in our opinion, a humiliating, judgment of the Massachusetts 
bar. We see no more reason to suppose that a bar inecorpo- 
‘ated by legislative action would have any more initiative, or 
would be less a ‘mere creature’ of the legislature, or would 
have any more independence either of the courts or of the 
legislature, or more capacity for legitimate criticism of either. 
than a bar organized as a self-governing body by rule of 
court subject to the existing constitutional authority of the 
court. If we agreed with the statement of the committee, we 
would oppose the organization of the bar, for if the bar has 
not character enough to be a responsibly independent body 
of independent lawyers under a judicially organized system 
subject to the constitutional authority of the court, it cer- 
tainly has not character enough to warrant legislative organi- 
zation. Our present opinion, however, is more favorable to 
the bar under organized responsibility. ”’ 

F. W. G. 


TENTATIVE DRAFT OF A SPECIAL ORDER AND RULES. 
SPECIAL ORDER. 

In order to promote the publie interest in the administration 
of justice and to improve the relations between the legal profession 
and the public, the Supreme Judicial Court, in the exercise of its 
authority under the constitution, hereby provides that on and after 

all present and future members of the bar of the 
Commonwealth are to be organized as a self-governing body of 
officers of the court as a part of the judicial system of the Com- 
monwealth, subjeet to the constitutional authority and rules of this 
court, to be known as the Bar of Massachusetts, and the rules hereto 
annexed are hereby promulgated. 

THLE FIRST ELECTION, 
To start the organization the Court hereby appoints 


ol ; of J and of as specia! 
commissioners (who shall be ineligible for nomination for or elee- 
tion to the first Couneil of the Bar to be conducted by them) to 
prepare a list of all members of the bar of the Commonwealth from 
whom notice is received as hereinafter provided and conduct the first 
election of the Council of the Bar as hereinafter provided. The 
list shall be prepared, the election conducted, and a report in dupli- 
cate of the proceedings made to the Court on or before 
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The persons thus chosen shall begin their respective terms of office 
on . One certified copy of the proceedings including 
the list shall be delivered to the Seeretary of the Bar of Massachu- 
setts when chosen and qualified and thereafter the clerks of court 
in the several counties shall certify to said seeretary a list of the 
names and addresses of all persons thereafter admitted to the bar. 

Each member of the bar shall, if he wishes to take part in 
said first election, on or before the first day of 19 
file with the special commissioners above mentioned a statement 
giving his residence address and the address of his principal busi- 
ness office and the date of his admission to the bar and county in 
which he was so admitted. 

The said commissioners shall conduct the first election in sub- 
stantial accordance with the provisions of Sections 6 and 7 hereof, 
but may take such action not inconsistent therewith as may seem to 
them expedient and best adapted to carry out the purposes of these 
rules including publication of notice of the adoption of these rules 
and specifying a reasonable time for nominations and election. 


RULES FOR ORGANIZATION OF THE BAR. 


1. MEMBERSHIP. 


Those persons who on the date of the promulgation of these 
rules are licensed to practice law in this Commonwealth, and those 
who shall thereafter become licensed to practice law in this Common- 
wealth, shall, subject to the provisions of these rules, constitute 
the membership of the Bar of Massachusetts. Each member who 
has not notified the special commissioners as above provided in the 
special order shall promptly file with the Secretary of the Bar of 
Massachusetts, when chosen as herein provided, a statement setting 
forth the date and place of his admission to the bar, his business 
and residence addresses, and the county within which his principal 
office is located. He shall notify the secretary in writing of any 
subsequent changes of address and the latest address received by 
the seeretary shall be used by the seeretary. 

2. CLASSES OF MEMBERS. 

The members of the Bar of Massachusetts shall be divided into 
three classes, namely, active members and inactive members and 
honorary members. The class of active members shall include all 
members who have not specifically requested to be enrolled as inac- 
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tive members. Any member who is not engaged actively in the prae- 
tice of law in this Commonwealth may, if he so elects and files 
written application with the secretary, be classified as an inactive 
member. An inactive member may, on filing written application 
with the seeretary and the payment of the required dues, become an 
active member. No inactive member shall practice law, vote, or 
hold office in the Bar of Massachusetts. 

The Justices of the Supreme Judicial Court, the Superior 
(‘ourt, and the Land Court, shall be honorary members, and the 
justices of any other court who do not practice may be enrolled as 
inactive members upon request as above provided. 





3. MEMBERSHIP DUES. 


The annual dues for active members shall be five dollars 
($5.00), payable on or before of each year for that eal- 
endar vear. Persons admitted to the bar during the vear shall not 
become liable for dues until the first of the year following admission. 
All dues shall be paid to the Treasurer of the Bar of Massachu- 
setts, and shall constitute a fund for the payment of the expenses 
thereof. 

The clerk of courts of the county shall notify any member who 
is in arrears for two months by a written notice of his delinquency 
by registered mail to his last recorded business address. If the 
arrears in dues are not paid within thirty days after the sending of 
such notice, he shall thereupon be deemed suspended from active 
membership in the Bar of Massachusetts, and from the privilege of 
practising law therein, or participating in the affairs of the Bar of 
Massachusetts ; and such suspension shall continue until such arrears 
are fully paid. The clerk of courts shall notify the delinquent of 
his suspension and, upon payment of the arrears, shall notify him of 
his re-instatement. Inactive members shall be exempt from the pay- 
ment of dues. 


4. OFFICERS. 

The officers of the Bar of Massachusetts shall be a President. 
a Seeretary, and a Treasurer, and a Council of the Bar, consisting 
of twenty-six members in addition to the president, who shall be 
a member ex officio if he is not a member when elected president. 
The president and members of the council shall receive no compen- 
sation for their services. The salaries of the secretary and the 
treasurer shall be fixed by the council. 























5. THE COUNCH. OF THE BAR. 

The Council of the Bar of Massachusetts shall consist of: one 
member from the County of Barnstable, one from the County of 
Berkshire, three from the Counties of Bristol, Dukes and Nantucket 
together, three from the County of Essex, one from the County of 
Franklin, two from the County of Hampden, one from the County 
of Hampshire, four from the County of Middlesex, two from the 
County of Norfolk, one from the County of Plymouth, four from the 
County of Suffolk, three from the County of Worcester, and the 
President of the Bar of Massachusetts, who shall be a member ez 
officio during his term of office. 

All members of the Council of the Bar (exeept the president) 
shall be elected for the term of three years, except as hereinafter 
provided, and shall hold their offices for that term and until their 
suecessors have been elected and qualified. 

The members of the first Council of the Bar, other than the 
president, shall so classify themselves by lot that eight shall hold 
office for one year, nine for two years, and nine for three years, 
from 1,19 . No member who has served one full three 
year term shall be eligible for re-election until the lapse of one year. 

(Note Distribution of representatives based on population.) 
6. NOMINATIONS AND ELECTIONS. 

The members of the Council of the Bar shall be chosen by the 
members of the Bar of Massachusetts resident in the area to be rep- 
resented, and who have registered with the secretary as active mem- 
bers as hereinbefore provided. 

Nominations for members of the Council of the Bar shall be 
by petition signed by, at least, twenty-five or 10% of the persons 
entitled to vote for such nominations in the area to be represented 
whichever number is less, and such petition shall be filed with the 
secretary during the month of prior to an election. The 
ballots shall be mailed by the secretary to those entitled to vote by 

1st, and shall be marked and returned to the secretary 
not later than 1st. Ballots shall be forthwith canvassed 
by a board of three tellers to be appointed by the president, and the 
count shall be certified to the secretary by said tellers. No member 
of the Council of the Bar or candidate therefor shall be a teller. 
The candidates receiving the highest number of votes for their 
respective offices shall be declared elected. In case of a tie vote 
the tellers shall determine the suecessful candidate by lot drawn by 
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the candidates or by the tellers if authorized by the candidate. The 
terms of the members shall commence on 1st following 
the election in each year. No member shall sign more nomination 
petitions than there are places to be filled. 

The Council of the Bar is authorized and empowered to make 
rules and regulations governing nominations and elections not in- 
consistent with these rules. 


7. VACANCIES AND REMOVALS. 

Vacancies in the office of members of the council shall be filled 
by the council from the county or area in which the vacancy occurs 
for the remainder of the calendar year and an election shall be held 
under Sections 6 and 7 for the balance of the unexpired term. 

8. FUNCTIONS OF THE COUNCIL OF THE BAR. 

Subject to these rules the Council of the Bar shall manage the 
affairs of the organized bar and may adopt suitable by-laws not 
inconsistent with these rules for the regulation thereof. 

The council may employ such assistants as it deems necessary 
or proper and may prescribe their functions and duties. It shall 
fix and provide for the payment of salaries or other compensation of 
all employees and shall provide for the payment of all proper ex- 
penses of the Bar of Massachusetts. It shall arrange for the pub- 
lication of a journal of the bar to be issued not less than four times 
a vear to the active and honorary members of the Bar of Massa- 
chusetts without charge. It shall cause proper books of account to 
be kept by the treasurer and audited annually by a certified public 
accountant. It shall make a report to the annual meeting. 

In the conduct of its business, a majority shall constitute a 
quorum. 

No member of the council shall receive compensation for serv- 
ices rendered in connection with the performance of his duties as 
a member of the council or as a member of any committee to which 
he may be appointed. But the council shall provide for the reim- 
bursement of officers, members of the council and members of eom- 
mittees for their necessary expenses incurred in connection with the 
performance of their duties. 

9. THE PRESIDENT, 

The president shall be chosen annually by the council and shall 
serve until his successor is chosen and qualified. He shall preside 
at all meetings of the Bar of Massachusetts and of the council and 
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shall perform the duties usually belonging to such office. In the 
ease of death, resignation, or disability, the board may declare the 
position vacant and choose a new president, or it may choose a 
temporary presiding officer. The senior member of the first coun- 
cil shall preside until the officers are chosen and qualified. 

10. THE TREASURER. 

The treasurer shall give a bond satisfactory to the council and 
shall be accountable for the funds entrusted to his care. He shall 
disburse said funds under the authority of the council upon war- 
rants of the president and the chairman of the Finance Committee. 
He shall make a report as treasurer at the annual meeting and at 
such other times as the council may request and shall be liable to 
account, if necessary, in a summary proceeding before the court. 
He shall receive reasonable compensation for his services. 

11. THE SECRETARY. 

The seeretary shall act as secretary of the council; shall be the 
custodian of the records of the Bar of Massachusetts; and shall 
preserve and record its transactions. He shall prepare an annual 
report; shall prepare and keep a list of all active and inactive mem- 
bers of the bar; shall, subject to the direction of the council, send 
out notices of all elections and meetings and shall discharge all 
other duties usually incident to that office. He shall receive reason- 
able compensation for his services. 

12. MEETINGS. 

An annual meeting of the Bar of Massachusetts shall be held 
in 1939 and each year thereafter at such time and place as may be 
designated by the Board of Governors. Immediately upon the 
designation of the time and place of such meeting by the board, 
each member of the Bar of Massachusetts shall be notified thereof 
by the seeretary by mail at least ten days in advance. 

Special meetings of the bar or regional meetings of members 
in different sections, may be held at such times and places as shall 
be determined by the council, and the secretary shall call a special 
meeting upon petition specifying the purpose of such meeting 
signed by not less than eighty (80) of its active members from not 
less than four representative areas, and such meetings shall be held 
within thirty (30) days after said petition is filed. 

Not less than ten days notice shall be given to all members of a 
special meeting of the Bar of Massachusetts, and to all members 
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entitled to attend a regional meeting, and such notice shall be in 
writing, and shall include the purpose for such meeting, and no 
other business than that set forth in such notice shall be transacted. 


Conference of Bar Association Delegates. 
The council may provide for a conference of delegates of bar 
associations prior to the annual meeting, and suggestions of such a 
conference may be submitted to the council. Any member of the 


bar may submit suggestions to the secretary for consideration of 
the council. 


13. STANDING COMMITTEES AND THEIR FUNCTIONS. 
There shall be standing committees on the following subjects: 
Public Relations 
Administration of Justice 
Unauthorized Practice of the Law 
Legal Education and Admission to the Bar 
Finance 
Grievances. 


Other committees standing or special may from time to time be 
ereated or abolished by the council. Unless otherwise provided by 
the council, all appointments to committees shall be made by the 
president. 

Unless otherwise provided by the council, the chairmen of 
standing committees shall be selected from members of the council. 
Each member of a standing committee shall serve until the next 
annual meeting and until his successor is appointed and qualified. 

The expenditures of each of the several standing committees 
in carrying out the purpose for which they exist or are created 
under the provisions of these rules, when certified by the chairman 
thereof, shall be paid out of the bar fund by the treasurer, upon war- 
rants signed by the president and countersigned by the chairman, or 
two other members, of the Committee on Finance. 

Expenditures by any special committee must be authorized in 
advance by the council, and, when so authorized and afterwards 
certified by the chairman of the particular special committee, shall 
be paid out of the bar fund by the treasurer, upon warrants signed 
by the president and countersigned by the chairman, or two other 
members, of the Committee on Finance. 
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The Committee on Public Relations. 

The Committee on Public Relations is charged with the duty of 
promoting a better understanding by lawyers and by the public of 
the true relation of the members of the bar to the law, the govern- 
ment, the courts and the public generally, and between lawyer and 
client, and the committee is authorized, in particular, to use appro- 
priate means to correct such misapprehensions and misstatements 
relative to these matters as are or may become current. 


The Committee on Administration of Justice. 

This committee shall be in two divisions: one primarily to study 
proposed or needed legislation and one primarily to study proposed 
or needed rules of procedure,—the two divisions to confer jointly 
from time to time and make recommendations to the council. 


The Committee on Unauthorized Practice of the Law. 


The Committee on Unauthorized Practice of the Law is charged 
with the duty of noting and investigating all instances of unauthor- 
ized practice of the law and of encroachment on the legal profession 
in the Commonwealth, of watching all proposed legislation in the 
Commonwealth which may change or attempt to change existing 
laws in reference to unauthorized practice, of keeping in touch with 
what is being done in other jurisdictions relative to unauthorized 
practice of the law, and of reporting on the same frequently to the 
Council of the Bar. By direction of the council, the committee may 
designate one of its members to represent the Bar of Massachusetts 
in the matter of any such proposed legislation either before the Gen- 
eral Court or elsewhere. 

The committee itself may formulate proposals for new rules of 
court or new legislation relating to the practice of law, if such legis- 
lation does not in any way interfere with the prerogative of the 
eourt, and shall report the same with its recommendations to the 
council. 


The Committee on Legal Education and Admission to the Bar. 
This committee shall study and make recommendations to the 
council on the subject indicated by its title and shall cooperate with 
the Board of Bar Examiners for the assistance of the court. 
The Committee on Finance. 


The Committee on Finance shall examine, and, by its chairman, 
or two other members thereof, approve all warrants signed by the 














12 


president, directed to the secretary-treasurer, authorizing payments 
from the bar fund. The committee shall annually cause to be 
audited, by a competent public accountant, the accounts of the secre- 
tary-treasurer and shall transmit the report of such audit, with 
recommendations, if they deem them to be necessary or desirable, to 
the council. The expense of the audit shall be paid from the bar 
fund. 
Committee on Grievances. 
Introductory Note on the Problem of Grievances with a Tentative 
Plan. 

As the formulation of a plan for dealing with this subject has 
been the most difficult problem, several tentative drafts were made 
by different members of the sub-committee. The practical need for 
some reasonable and workable system is shown by the following 
passage from the address of Mr. Justice (now Chief Justice) Field 
before the Section on Ethies and Grievances of the American Bar 
Association in August, 1936, which was printed in the Bar Bulletin 
for September, 1936. He said: 


** . . as a practical matter there must be some person or 
group of persons other than the court to receive such com- 
plaints and investigate eases when complaints have been 
made or when, though no complaint has been made, it seems 
probable that there has been unethical conduct. Who shall 
perform this funetion? According to a rough classification, 
there are three possible answers. (1) Bar associations; (2) 
An officer or officers appointed for the purpose under the 
general power of the court to regulate the bar; and (3) A 
statutory officer or officers appointed for that purpose. By 
way of illustration I refer to our experience in Massachu- 
setts. Traditionally the various bar associations institute 
disciplinary proceedings. Within a few years the Supreme 
Judicial Court has, on petition of various citizens, under its 
general powers, appointed commissioners to investigate and 
report on specific classes of eases. Beginning ten or more 
years ago, there has been a movement to provide for statu- 
tory officers to be appointed by the court to receive com- 
plaints, investigate and prosecute. But no such legislation 
has been passed. There has been considerable difference of 
opinion among public-spirited lawyers as to the relative 
advantages of each of these methods. I have no intention of 
committing myself in these remarks in favor of one of these 
methods to the exclusion of the others. Until some substitute 
is provided, the court expects the bar associations to perform 
this function of receiving complaints, investigating eases and 
reporting to the court those requiring judicial inquiry. And 

















I doubt if any substitute will ever be found which will 
wholly relieve bar associations of this duty.’’ 

The constitutional function and duty of the court with the 
authority incidental to that function and duty are clearly estab- 
lished by the opinions in Massachusetts and elsewhere in regard to 
professional discipline as well as to the subject of admission to the 
bar. 

In the matter of admission, the bar examiners now exist for 
the assistance of the court, and, as Mr. Dodge has suggested in his 
brief statement in the Law Society Journal for May, 1938 (p. 95), 
there is no oceasion for changing the bar admission set-up. The 
problem seems one of cooperation with the bar examiners for the 
assistance of the court. Accordingly, such cooperation is specified 
as one of the functions of the Committee on Legal Education, ete., 
in the enclosed draft rules. 

So, also, with the subjeet of grievances, the problem is one of a 
fair system of cooperation for the assistance of the court and the 
protection of the bar and the publie,—the court’s functions being 
already established by the constitution under the opinions. 

While the members of the sub-committee were not all agreed, the 
following tentative plan was prepared as a basis for discussion. 

The plan preserves the direct relation between the court and 
the commissioners and at the same time provides an opportunity 
for the Council of the Bar to consider the commissioner’s report in 
each ease in which a hearing has been held before the report is sub- 
mitted to the court. 

The plan for five commissioners appointed by the court, three 
of whom shall constitute a quorum for hearings in their respective 
districts, is similar to the existing plan by which the appellate divi- 
sions of the district courts are appointed by the chief justice, and 
the hearings will be held before three men without publicity. The 
usual unfortunate publicity of hearings and papers would be 
avoided. 

In 1926, at the request of the legislature, the Judicial Council 
in its second report (pp. 108-109), considered the subject and sug- 
gested a plan substantially similar to the enclosed plan, but in the 
form of a statute requested by the legislature. In the 8th. Report 
pages 9-12 the council suggested a similar plan without legislation. 

Suggested Rule as to Grievances. 

The Council of the Bar shall submit from time to time when 

requested by the Supreme Judicial Court, a list of members of the 
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bar for the consideration of the court as Commissioners of Griev- 
ances. The court shall appoint in each of the districts, 
hereinafter described, five commissioners for the hearing of griev- 
ances and for petitions for re-instatement in the bar,—one of whom 
shall be designated by the court as chairman. The districts shall 
consist of: first, Suffolk; second, Middlesex and Essex; third, Nor- 
folk, Bristol, Plymouth, Barnstable, Dukes and Nantucket ; fourth, 
Worcester, Hampden, Hampshire, Franklin and Berkshire. Three 
commissioners shall constitute a quorum in each district. The 
chairmen of the districts shall confer from time to time and in 
cases covering more than one district shall determine in which dis- 
trict it shall be heard. 

The Council of the Bar shall appoint a general secretary for 
grievances and such assistant secretaries as may be needed for such 
terms and on such conditions and compensation as it shall determine 
for the assistance of the commissioners. 

The council may receive the assistance of the general secretary 
of grievances or his assistants. The commissioners shall serve with- 
out compensation, but their expenses shall be paid from the bar 
fund on certificate of the chairman of the commissioners in the 
respective districts. The commissioners in their respective districts 
through the secretary of grievances or his assistants may cause an 
investigation to be made, of professional misconduct alleged to have 
oecurred within the respective districts. If, upon such investiga- 
tion, there appears reasonable cause to believe that a member of the 
bar has been guilty of professional misconduct which should be 
brought to the attention of the commissioners, a written complaint 
may be filed by or with the general secretary, and, unless waived, a 
formal hearing shall be held before the commissioners of the dis- 
trict. The commissioners shall give reasonable notice to such mem- 
ber, either by personal service or by registered mail addressed to 
his last known address on file with the Secretary of the Bar of the 
time and place of such hearing, together with a copy of the com- 
plaint. Witnesses may be summoned to attend and testify and pro- 
duce books and papers before the commissioners and may be sworn 
by any commissioner. The commissioners may appoint an official 
stenographer as occasion may require to report the hearings before 
them. All expenses incident to such hearings shall be paid out of 


the bar fund upon being approved as hereinbefore provided by the 
chairman. 
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If the commissioners find that the charges in any complaint do 
not merit disciplinary action, they shall dismiss the complaint. If 
a private reprimand seems advisable, they shall administer such 
reprimand. If they consider that the matter should be called to 
the attention of the court they shall report the proceedings with 
their findings of fact and in a separate report their reeommenda- 
tions and file the reports with a transeript of the evidence or such 
part of it as they consider material or as the lawyer involved re- 
quests with the Seeretary of the Bar, who shall present it to the 
council and the council shall determine whether both reports or 
merely the findings in the matter shall be called to the attention of 
the court for such action as the court deems advisable in the public 
interest. The report of the commissioners, of their findings, shall 
be given the weight given by a court of equity to a master’s report 
accompanied by a report of the evidence, but the court may, in its 
discretion, hear additional evidence. The court may by suitable 
order allow resignation from the bar. 

When a complaint is filed in court by any person, which has 
not been reported on by commissioners, it shall be referred forth- 
with by the court to the general secretary for grievances for inquiry 
and report to the commissioners as above provided. The papers 
shall be impounded in the office of the clerk of the court until 
released by order of court. 

Petitions for re-admission to the bar may be referred by the 
court to the general secretary for grievances for investigation and 
hearing before the commissioners, who shall report to the Council 
of the Bar their findings and recommendations as in the case of 
complaints. 

Proper records of all complaints against attorneys and petitions 
for re-instatement and the disposition made thereof shall be kept 
for each district by the general secretary for grievances or his 
assistants. They shall not be public records, but shall be available 
for the use of the grievance committees, the commissioners in the 
several districts, the Council of the Bar, the courts and for other 
proper purposes under direction of the court. 


14. AMENDMENTS. 

Recommendation to the court of amendments to these rules 
recommended by a majority vote of the council may be adopted by 
a majority of the active members of the association present at any 
regular or special meeting. Proposals for amendments not so 
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recommended by the council must be submitted in writing at a 
regular meeting, and, unless approved by a vote of two-thirds of 
the members of the association present, shall then lie over not to be 
acted upon until the next regular meeting or a special meeting 
ealled for the purpose. 

Petitions for such amendments signed by not more than 

active members, not more than of whom shall be 
residents of any one representative area, may be filed with the 
secretary for consideration of the council and of the bar. 





THE PRESENT STRUCTURE OF THE MASSACHUSETTS 
BAR ASSOCIATION. 


Conversation with members of the bar in different parts of the 
state has shown that the representative character of the Executive 
Committee and the plan of organization of the Massachusetts Bar 
Association are not as widely understood as they should be. At 
present fourteen out of twenty-five members of the Executive Com- 
mittee are presidents (or their delegates) of other affiliated bar 
associations. A plan for enlarging this representation to take in 
the presidents of other local bar associations is now under considera- 
tion by the Executive Committee. At present the Executive Com- 
mittee is made up as follows: 

The President, the last ex-President, the Treasurer and the 
Secretary are members ex officio. 

Under the by-laws the presidents of the following fourteen 
affiliated associations, or a delegate of each of such associations are 
members ex officio of the Executive Committee of the Massachusetts 
Bar Association: 

Barnstable County Bar Association, 
Berkshire County Bar Association, 

sar Association of the City of Boston, 
Bristol County Bar Association, 

Essex Bar Association, 

Franklin County Bar Association, 
Hampden County Bar Association, 
Hampshire County Bar Association, 

Law Society of Massachusetts, 
Massachusetts Conveyancers’ Association, 
Bar Association of the County of Middlesex, 
Norfolk County Bar Association, 
Plymouth County Bar Association, 
Worcester County Bar Association. 


In addition to these there are seven members elected at large 
from the state annually, making a total of twenty-five members of 
the Executive Committee. 
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MASSACHUSETTS BAR ASSOCIATION. 


{In 1911 the Massachusetts Bar Association, which had been 
organized in 1909 as a voluntary association, was incorporated. | 


EXTRACT FROM CHARTER. 


Be it known that whereas ALFRED HEMENWAy, CHARLES E. 
Ware, Ropert Homans, WitiiAmM H. Nites, Ropert A. Knicur, 
WituiAm H. Dunsar, Hous R. Barry, Lee M. Frrepman, Frep- 
ERICK N. Wier, Paut R. Biackmur, T. Hovey Gacr, Henry H. 
Baker, Rosert G. Dopce, JAMES R. Dunsar, JAaMes H. Vaney, 
Patrick M. KeatinG, JAMEes M. Swirt, JosepH B. WARNER, JAMES 
E. Correr, Samue. K. Hamitron, Hersert Parker, ALDEN P. 
Waiter, Jonn C. Hammonp, WititiAmM H. Brooks, Cuaries E. 
Hisparp, Ricuarp W. Irwin, and Freperick L. GREENE have asso- 
ciated themselves with the intention of forming a corporation under 
the name of the 


MASSACHUSETTS BAR ASSOCTATION, 

for the purpose of cultivating the science of jurisprudence, of pro- 
moting reform in the law, of facilitating the administration of jus- 
tice, of furthering uniformity of legislation throughout the Union, 
of upholding the honor of the profession of law, and encouraging 
cordial intercourse among the members of the Massachusetts Bar; 
and have complied with the provisions of the statutes of this Com- 
monwealth in such case made and provided, as appears from the 
certificate of the President, Treasurer, Clerk or Secretary, and Exe- 
ecutive Committee of said corporation, duly approved by the Com- 
missioner of Corporations and recorded in this office: 


BY-LAWS. 


(For the history of various amendments in the past see MASSACHUSETTS 
LAW QUARTERLY for May, 1930, Suppl. No. J; for February, 1933, 
p. 8, for May, 1935, p. 6). 


I. — Membership. 


The present members of the Association are hereby made and 
declared to be members of the Association as a corporate body, 
and shall be enrolled as such by the Secretary. 

Such membership shall continue until death, disbarment, ex- 
pulsion for non-payment of dues or otherwise, or resignation in 
writing signed by the member and sent to the Secretary or Treas- 
urer. 

Any member in good standing of the Bar of Massachusetts may 
become a member of the Association upon vote of the Committee on 
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Membership or of the Association, as hereinafter provided, and 
upon paying the dues of the current year as provided in Article 
XV of these By-Laws. 

The judges of the United States Courts residing in this State, 
the justices of the Supreme Judicial Court, the justices of the 
Superior Court and the judges of the Land Court and the judges of 
the Probate Courts shall, during their respective terms of office, be 
honorary members of this Association, and exempt from dues. 

Other honorary members may be elected by the Association. 

Each member in good standing of a bar association which has 
become an affiliated association under the provisions hereinafter 
contained may, by virtue of his membership in such affiliated asso- 
ciation, automatically become a member of the Massachusetts Bar 
Association upon application accompanied by certification of his 
membership in such affiliated association by its secretary and paying 
the dues for the current year as provided in Article XV. 

Applications or nominations for membership not accompanied 
by a certificate of membership in an affiliated association shall be 
in writing and sent to the Seeretary, who shall refer such applica- 
tions or nominations by mail to the President and the Treasurer, 
who, with the Seeretary, shall constitute the Committee on Member- 
ship with authority to pass on all applications or nominations for 
membership subject to review by the Executive Committee. 

There shall also be a junior membership for members of the 
bar of less than three years standing at the rate of two dollars a year 
during the first three years after their admission to the bar. 


II. — Officers. 


The officers of the association shall be a president, one or more 
vice-presidents, a secretary, a treasurer and an executive committee 
which shall consist of the president, the most recent ex-president, 
the secretary and the treasurer, all ex-officiis, together with twenty- 
one other members. 

No one shall be eligible for the office of president for more than 
three years in succession. The president shall be chairman of the 
executive committee. 

The members of the executive committee other than the ex- 
officio members shall consist each year of the following: 

A. The president of such bar associations specified by this asso- 
ciation as shall become and remain affiliated associations under the 
provisions hereinafter contained or such other member of each of 
such associations as shall be selected by its president and designated 
in a written communication to the secretary of this association 
before the date of the annual meeting or such other date as the 
executive committee may determine: 

B. Such other members, elected from the membership at large 
of this association, as shall make the total number twenty-one as 
above specified. 
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There shall be the following standing committees appointed 
annually by the President : 


Committee on Legal Education. 

Committee on Grievances. 

Committee on Nominations. 

Special committees may be appointed by the President. 


Article ITA. — Affiliation. 


Any bar association which signifies its desire to affiliate with 
this association by certificate of its secretary duly authorized by 
vote of its executive board may, subject to the approval of the 
Executive Committee of this association, become an affiliated associa- 
tion. Such approval may be signified in writing filed with secretary 
without a meeting of the Executive Committee. Such affiliated 
association shall pay an annual assessment of five dollars to this 
association, and the affiliation shall continue so long as it is not in 
default with respect to this payment and during such affiliation it 
may send a delegate to the meetings of this association with privi- 
leges of voting. 


III. — President. 


The President, or, in his absence, one of the Vice-Presidents, 
shall preside at all meetings of the Association. He shall appoint 
all standing committees except the Executive Committee within 
thirty days after the Annual Meeting and shall fill all vacancies. 


IV. — Executive Committee. 


This Committee shall manage the affairs of the Association, 
subject to the provisions of the Constitution and By-Laws, and shall 
have all the powers of directors. 


V.— Treasurer. 


The Treasurer shall collect and, by order of the Executive 
Committee, disburse the moneys of the Association, and shall keep 
proper books of account, make reports at the Annual Meeting of 
the Association, or from time to time to the Executive Committee, if 
so required, and discharge such other duties as shall be required of 
him by the Association or the Executive Committee. 

He shall, at the expense of the Association, give a surety com- 
pany bond for the proper performance of his duties in such sum 
and in such form as shall be required by the Executive Committee. 

The Treasurer’s report shall be audited annually, before its 
presentation to the Association, by two members of the Executive 
Committee, appointed by the President. 
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VI. — Secretary. 


The Seeretary shall keep a record of the proceedings of the 
Association, and notify officers and members of committees of their 
eleetion or appointment ; shall issue notices of all meetings, and keep 
the seal of the Association, and discharge such other duties as shall 
be required of him by the Association, or by the Executive Com- 
mittee. The Secretary shall have all the powers of a Clerk. 


VII. — Committee on Membership. 
(See Article I). 


VIII. — Committee on Legislation. 


(Functions to be performed by Exeeutive Committee or by 
special committee appointed by the president on vote of the Exeeu- 
tive Committee. ) 


IX. — Committee on Legal Education. 


The Committee shall consist of five members. It shall be the 
duty of this Committee to consider and report matters pertaining 
to legal education and admission to the Bar, so that a high standard 
of legal attainment and character in the profession may be en- 
couraged. 


. 
X. — Committee on Judicial Appointments. 


It shall be the duty of this Committee to further in all proper 
ways the appointment of suitable men to judicial office, to the end 
that the office of Judge may be rendered one of dignity and respect, 
with proper emolument, and that lawyers of high character, sound 
learning, wide experience, and judicial temperament may be placed 
upon the Bench. (The Standing Committee has been abolished and 
its functions are to be performed by the Executive Committee or by 
special committee appointed by the president on vote of the Execu- 
tive Committee.) 


XI. — Committee on Grievances. 


The Committee shall consist of fifteen members. This Com- 
mittee may receive and hear all complaints preferred against any 
member of the Bar for misconduct in his profession, provided the 
same be in writing, plainly and specifically stating the matter com- 
plained of, and subscribed by the complainant, and may in its dis- 
cretion investigate misconduct in his profession of a member of the 
Bar of which no formal complaint has been made: and with the 
approval of the Executive Committee it shall take such action 
thereon in the name of the Association as may be deemed proper. 
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It shall have like power in the matter of expelling any member 
of the Association. A quorum of this Committee shall consist of five 
members. 


XII. — Committee on Nominations. 


The Committee shall consist of five members. The Committee 
shall nominate at the Annual Meeting a President, Vice-Presidents, 
Secretary, Treasurer, and Executive Committee. They shall notify 
the Secretary of such nominations, so that the notice of the Annual 
Meeting may contain a list of such nominations. 

Other nominations in writing may in like manner be made for 
any of such offices by not less than nine members of the Association. 


XIII. — Meetings. 


The Annual Meeting of the Association shall be held at such 
time and place as the Executive Committee shall determine. 

Special meetings may be called at any time by the President or 
Executive Committee of their own motion; and shall be called by 
the Secretary upon the request of fifty members, in writing, specify- 
ing the purpose thereof. At such special meeting no business shall 
be transacted except such as shall be specified in the notice thereof. 

Due notice of the time and place of the Annual Meeting shall be 
given to each member of the Association by a notice which shall 
specify the matters to be brought before the Annual Meeting, as 
ordered by said committee. The actual expenses of said Executive 
Committee when certified by the chairman of said committee, re- 
spectively, shall be paid by the Association. 

Nothing herein contained shall prevent the consideration at the 
Annual Meeting of any other business that may be regularly brought 
before it. 


XIV. — Quorum. 


At any meeting of the Association those present shall consti- 
tute a quorum. At a meeting of the Executive Committee or any 
standing committee whose membership exceeds ten, one-third shall 
constitute a quorum. Three members shall constitute a quorum of 
any committee whose membership is ten or less. 


XV. — Dues. 


The annual dues shall be five dollars, payable to the Treasurer 
on the first of January of each year. Any member in arrears for 
more than one year may be dropped from the roll of membership by 
the Committee on Membership. (For dues of Junior Members less 
than three years at the bar see Art. I, last sentence.) 
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XVI. — Elections. 


At each Annual Meeting there shall be elected the officers of 
the Association, who shall hold their offices from the close of one 
Annual Meeting until the close of the succeeding Annual Meeting, 
or until their successors are elected. 

In ease of a vacancy in any office it shall be filled by appoint- 
ment by the Executive Committee. 


XVII. — Amendment of By-Laws. 

These By-Laws may be altered or amended by a vote of two- 
thirds of the members present at any Annual Meeting, or special 
meeting called for the purpose, but no such change shall be made 
at any meeting at which less than thirty members are present. 
Notice of any proposed change shall be contained in the eall of the 
meeting. 


List of Presidents of the Association. 
RicHarD OLNEY, of Boston, 1909-1910. 
ALFRED HEMENWAY, of Boston, 1910-1911. 
CHARLES W. Cuirrorp, of New Bedford, 1911-1912. 
JoHN C. Hammonn, of Northampton, 1912-1913. 
MoorriELp Storey, of Boston, 1913-1914. 
Hersert Parker, of Lancaster, 1914-1915. 
Henry N. SHELDON, of Boston, 1915-1916. 
CHARLES E. Hissarp, of Pittsfield, 1916-1917. 
ARTHUR Lorp, of Plymouth, 1917-1918. 
JoHn W. Cumminas, of Fall River, 1918-1919. 
Freperick P. Fisn, of Brookline, 1919-1920. 
Epwarp W. Hurcnins, of Boston, 1920-1921. 
Appison L. GREEN, of Holyoke, 1921-1922. 
Tuomas Hovey Gace, of Worcester, 1922-1923. 
THomas W. Proctor, of Newton, 1923-1924. 
Georce L. Mayberry, of Waltham, 1924-1925. 
FRANKLIN G. FESSENDEN, of Greenfield, 1925-1926. 
Ernest H. VAUGHAN, of Worcester, 1926-1927. 
GrorGE R. Nutter, of Boston, 1927-1928. 
FREDERICK W. MANSFIELD, of Boston, 1928-1931. 
Freperick N. Wier, of Lowell, 1931-1932. 
NaTHAN P. Avery, of Holyoke, 1932-1935. 
Henry R. Mayo, of Lynn, 1936-1938. 
JOSEPH WiacciIn, of Malden, 1939- 
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THIRD SUPPLEMENT OF NOTES TO THE RECENT SIXTH 
EDITION OF CROCKER’S NOTES ON COMMON FORMS 
PREPARED FOR THE MASSACHUSETTS CONVEY- 
ANCERS’ ASSOCIATION. 


These notes were prepared for the Massachusetts Conveyancers’ 
Association for its members under the terms of the Samuel T. 
Harris Memorial Fund, and are here included by permission of the 
Association. 

The first two sets of these notes were printed in the Massacuvu- 
sETts Law QvuarTERLY for January-March, 1939 and for July- 
September, 1939. The notes may be readily copied into the book, as 
indicated, for future reference. 


Notes By R. D. Swarm, Eprror, Stxrx Epirion or CrRocKER’S 
‘Notes oN ComMON Forms’’. 

The following notes cover Massachusetts decisions appearing in 
the Advance Sheets for 1939, pages 1374 to 2186, and also Land 
Court Decisions from August 1 to December 31, 1939 as appearing 
in Banker and Tradesman. The section to which each note is 
applicable is stated in brackets preceding the text. 

Beach—Rights in Way to—Bathing—Prescription. 

(See. 126). Discussion of: See Lefavour v. Marblehead. Land 
Court No. 16092, Aug. 24, 1939. 

Vested or Contingent Remainder. 

(See. 553). A testamentary power of appointment indicates 
the remainder was not vested in the donee of the power. Commis- 
sioner v. Baker, 1939 Adv. Sh. 1367. 


Lessor’s Responsibility for Hyatt Light in Sidewalk Under 
Boston Ordinance. 
(See. 740). Boston v. A. W. Perry Inc., 1939 Adv. Sh. 1419. 
Mortgagee’s Motive in Foreclosure—Immaterial. 
(See. 535). Fleming v. Dane, 1939 Adv. Sh. 1435. 
Tax Sale—Low Value Lands. 

(See. 885). Proceedings constitutional. Napier v. Spring- 

field, 1939 Adv. Sh. 1577. Low Value Lands—Tax Commissioner’s 


Certification. Not reviewable. D’Olimpio v. Jancaterino, 1939 
Adv. Sh. 1637. 
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Zoning—Stripping Loam. 
(See. 178). Unless permitted by the by-law, not allowed. It 
would seem that the usual residence by-law forbids every use except 
the named exceptions. Lexington v. Monotomy Trust Co., 1939 


Adv. Sh. 1717. 

Tax—Assessment to Owner in Fact Though Not of Record. 

(See. 878). Sustained under present law. Boston v. Quincy 
Market Cold Storage and Warehouse Co. Land Court No. 15273 
T. L., Nov. 17, 1939. 

Trust—Revocation—Power of Sale. 

(See. 561). Deed of trustee back to settlor who had not re- 
served power to revoke, invalid though trustee had power of sale. 
Clune v. Norton. Land Court No. 3242 Misc., Nov. 24, 1939. 

Resulting Trust. 

(See. 68). Evidence to establish. Cohen v. Simon, 1939 Adv. 
Sh. 1793. 

Mortgage Foreclosure—lLiability for Deficiency Under 
Usual Extension. 


(See. 487). Established. Norfolk County Trust Co. v. Green, 
1939 Ady. Sh. 1901. 


Taxes on Trust Property. 

(See. 717). Apportionment between life beneficiary and re- 
mainderman. Jarvard Trust Co. v. Duke, 1939 Adv. Sh. 1935. See 
also Taylor v. Bentinck-Smith, 1939 Adv. Sh. 1941. 

Lessee’s Improvements as Income to Lessor on Termination of Lease. 

(End Chap. XX). Case holding not income has gone to the 
Supreme Court. Helvering v. Bruun, 105 Fed. (2d.) 442. 

Foreclosure of Mortgage—Conduct of Sale. 

(See. 532). General rules restated and applied to facts. Atlas 
Mortgage Co. v. Tebaldi, 1939 Adv. Sh. 2053. 

Newspaper Publication Required—Foreclosure Where Mortgagee 
Has Also a Second Mortgage. 
(See. 514). Purdie v. Roche, 1939 Adv. Sh. 2137. 


Mortgagee’s Right to Protect Security. 


(See. 416). Restated. No right of action if no injury. W. & 
R. Investment Co. v. Edwards Supply Co., 1939 Adv. Sh. 2141. 
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Street Crossing Railroad—Dedication. 
(See. 40). Longley v. Worcester, 1939 Adv. Sh. 2079. 
Railroad Has Duty to Keeping Crossing in Repair. 


(See. 187). Dedication of way discussed as regards acceptance 
and liability of municipality. Longley v. Worcester, 1939 Adv. Sh. 
2079. 


Easement for Water Pipe—Prescription—Implied Grant— 
Bound on Way. 
(Sees. 142 & 123). Where no knowledge of underground pipe 
by defendant, no prescriptive right gained by plaintiff. No implied 


grant because cost of substitute not excessive. Oldfield v. Smith, 
1939 Adv. Sh. 2091. 


Fraudulent Conveyance—To Hinder Creditor. 


(See. 62). Evidence required. Conveyance to wife not per se 
fraudulent. Kerrigan v. Fortunato, 1939 Adv. Sh. 2169. 


Rocer D. Swarm. 





CORRECTION OF A PROOF-READING ERROR AS TO THE SUF- 
FOLK COUNTY PROBATE STATISTICS IN THE 15TH 
REPORT OF THE JUDICIAL COUNCIL. 


The Secretary of the Judicial Council received the following letter 
from the Register of Probate for Suffolk County: 


“Dear Mr. Grinnell: 


“T wish to call attention to an error in the 15th report of the 
Judicial Council on page 64, Public Document No. 144, dated De- 
cember 1939. In the tabulation entitled ‘Reports of Registers of 
Probate’ for year ending December 31, 1938, under the item ‘sepa- 
rate support’, it appears that (in Suffolk County) there were de- 
crees in 72 separate support cases in 1938. This figure is inaccu- 
rate. There were actually 244 such decrees. 

“Judge Prest suggested that through your good offices, this 
matter could be corrected in the next issue of the MASSACHUSETTS 
LAW QUARTERLY. 

Very truly yours, 
/s/ ARTHUR W. SULLIVAN, 
Register.” 


The Secretary is glad to publish this correction with apologies, for 
the error, to the Administrative Committee of the Probate Courts, which 
prepared the table, to the Judicial Council and to the Suffolk County 
Probate Court. If any one else notices any errors in the statistical or 
other information in the Judicial Council Report (reprinted in the “Pre- 
liminary Supplement” to the QUARTERLY for January-March, 1940), the 
Secretary will be glad to correct them. 

F. W. G. 
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OUTLINE OF “A STUDY IN THE DRAFTING OF WILLS AND 
TRUSTS: POWERS IN LIFE TENANTS TO CONSUME 
PRINCIPAL”. 


The following outline of the lecture by Professor Leach at the Har- 
vard Law School, on December 6th, 1939, was distributed at the lecture 
and o~ be found interesting and helpful by those who were unable to 
attend. 

OUTLINE OF LECTURE. 

This lecture is designed (1) to discuss the need and function of 
powers in life tenants to consume principal, the difficulties with such 
powers which have arisen under the decided cases, and the method of 
drafting such powers so that these difficulties will be avoided, and in so 
doing (2) to suggest that the post-graduation education of a lawyer 
should involve a study of the reports in his jurisdiction, a consideration 
of the cases studied as items of vicarious experience, and a thoughtful 
adaptation of the lessons thus learned to his own practice, particularly in 
the field of draftsmanship of instruments. 


I. THE PROBLEM. 


Colburn v. Burlingame, 190 Cal. 697. The human problem of the 
testator; the inherent contradiction in his desires; the inherently 
difficult task of the draftsman. The patriotic Californian court and 
the law student with a gift for versification. 


II. THE NEED AND FUNCTION OF SUCH POWERS. 


Life tenant is usually the primary beneficiary of a will, closest in 
degree of relationship to the testator. Hence, life tenant should be 
protected against possible inadequate income caused by losses through 
bad judgment or defalcation, increased taxes, inflation, etc. See 
Grant, Law and the Family (1919), particularly Chapter II on 
“The Third Generation and Invested Property.” Only in enormous 
estates is there no need for such a power. 


III. ComMOoN Types OF UNWISE POWERS AND QUESTIONS ARISING THERE- 
UNDER. 
(As an indication of the quantity and nature of litigation on this 
subject, see 2 A. L. R. 1243-1327; 27 A. L. R. 1881-1392; 69 A. L. R. 
825-840; 101 A. L. R. 1461-1501.) 
(a) “The residue to my wife for life with power to use all or any 
part of the principal for her comfort, benefit and support.” 


1. Is support of second husband a “benefit”? Colburn v. Burlin- 
game, 190 Cal. 697. 


. Is conveyance of land to intended second husband to induce 
marriage permissible? Hutchinson v. Cole, 6. R. I. 314. 


8. Can wife use up principal for support without first using her 
own income and principal? Dana v. Dana, 185 Mass. 156, 
159. 

4. Is a gift of principal to the wife’s destitute mother a “com- 


fort” and hence permissible? Stocker v. Foster, 178 Mass. 
591, 600. 


5. Is “support” limited to actual need, to the manner of living 
to which the wife was accustomed, or to any manner of living 
she wishes to adopt? See Champney v. Bradford, 196 Mass. 
259; Allen v. Hunt, 213 Mass. 276. 

6. If the wife sells $4,000 worth of stock and deposits the same 

in her bank account out of which she pays current expenses 

and in which are some of her own funds, how much are the 
remaindermen entitled to (a) if she dies the next day (b) if 
she dies three years later? 
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IV. 
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7. Must wife give bond that the principal will be forthcoming 
for remaindermen at her death? 2 Restatement of Property, 
§202, Comment e, §203; Colburn v. Burlingame, 190 Cal. 697. 


(b) “The residue to my wife for life with power to use all or any 
parts of the principal which in her judgment are necessary for 
her comfort, benefit and support.” 

1. Additional question: Is the wife limited to sound judgment, 
or judgment in good faith, or may her judgment be capri- 
cious? Lovett v. Farnham, 169 Mass. 1. 


(c) “The residue to my wife for life with full power to use all or 
any part of the principal which she may wish.” 
1. Is i. a life estate or a fee in the wife? 36 A. L. R. 1177- 
1239. 
2. Can the wife make gifts out of the property? Merchant’s 
Trust Co. v. Russell, 260 Mass. 612. 


SUGGESTIONS FOR DRAFTING SUCH POWERS. 


(a) Always leave the property in trust even though life tenant is 
trustee. This requires property to be kept apart from life ten- 
ant’s owned property and avoids litigation over identification. 
See Bratt v. Cox, 290 Mass. 553. Life tenant need provide no 
bond (III (a), 7, supra), but trustee must. 

(b) If power is intended to be unlimited, give life tenant right to 
call for any amount of principal from trustee at any time and 
provide that it shall thereupon become her property for all pur- 
poses. 

(c) If power is intended to be limited, make the limitation mathe- 
matical so far as possible, and, so far as this is not possible, 
make the judgment of the trustee (of life tenant) conclusive. 
In fixing a mathematical formula consider possibilities of: 

1. increased taxes. 

2. inflation. 

. acquisition of property or income from other sources. 

4, remarriage. 

5. extraordinary expenses of illness. 
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If remainderman is a charity, there are tax advantages in re- 
stricting the power of consumption. See First National Bank 
of Birmingham v. Snead, 24 F. (2d) 186. 


Carefully avoid rule that a gift of fee with gift over if the 
property is undisposed of upon death is a void restraint on 
alienation. Be sure to give a life estate only. See 16 Cornell 
L. Q. at 449. 
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CONCLUSION. 


In those fields of the law in which lawyers are habitually consulted 
at the outset for the purpose of determining the form in which the 
transaction shall be set up, it is vital that a lawyer should familiarize 
himself with the authorities by which he is bound, less as evidences 
of judicial doctrine than as guide posts to his own future action. This 
is habitual in corporation law. It is, perhaps, notorious in taxation 
law. In trust and probate law it is commonplace so far as the ad- 
visers of corporate trustees are concerned. But the subject matter 
of this lecture indicates that this process is too little followed by 
those who draft wills for individual clients. 








THE ENGLISH “FAMILY PROVISIONS” ACT OF 1938. 


The Judicial Council has recently received the following suggestion: 


“The present depression, plus excessive taxes, has developed 
many cases in which trust income approaches the vanishing point 
and a life tenant gets nothing. The question is whether in such 
event the Probate Court should not be given the power to divert 
some capital to income.” 


The question relates primarily to substantive law, as to which the 
Judicial Council does not ordinarily make recommendations unless by 
special request of the governor or the legislature; but the bench and bar 
may wish to consider it. 

Unless the will or trust instrument authorizes in some way the use 
of capital for the life tenant, we suppose the problem of impairment of 
contract would arise under Cary Library v. Bliss, 151 Mass. 364. A 
statute operating solely in future as to trusts created after its passage 
and limited to the protection or support of a widow or other dependent 
might be drawn so that it would be legal, like dower, homestead or other 
statutory rights. 

The situation described emphasizes the importance, pointed out in the 
lecture of Professor Leach, of drafting wills or trusts with the power to 
use principal when, as is often the case, the life tenant is the primary 
beneficiary closest in relationship to the creator of the trust. 

In England, a recent statute (L. R. 1938 Statutes, 1 and 2 Geo. 6, 
C. 45, known as the “Family Provision” Act) * 


“introduces a novel principle into English law, for it enables the 
Court, on the application of a ‘dependent’ for whose maintenance 
the will of a testator does not make ‘reasonable provision’ to 
direct that such provision shall be made out of the testator’s net 
estate. 


The statute follows rather closely similar enactments in force in New 
Zealand.* 


“Applications can be made only by or on behalf of dependents, 
i. €., a wife or husband; a daughter who has not been married, or 
who is, by reason of some mental or physical disability, incapable 
of maintaining herself; and infant son; or a son who is, by reason 
of some mental or physical disability, incapable of maintaining him- 
self. The testator must have died on or after July 13, 1989 (when 
the Act will come into force: Section 6 (2)), domiciled in England 
and leaving a will. Generally the provision for maintenance will 
be by way of periodical payments of income and will cease on re- 
marriage, attaining full age, marriage or recovery, as the case may 
be. The maximum amount which the Court can award for main- 
tenance is two-thirds of the annual income of the net estate if the 
testator leaves a spouse and dependents, and one-half if he leaves 
a spouse only or other dependents only. Only where the value of 
the net estate does not exceed 2,000 pounds can the Court make an 
order providing for maintenance by way of payment of capital.” 


* See 1 Modern Law Review, No. 4, p. 299. 
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Certain matters are mentioned in the Act to which the Court must 
have regard when making Orders under it, e. g., the nature of the prop- 
erty, other property vested in the dependent, and the testator’s reasons 
for making the dispositions made by his will. 


“Other aspects of the statute are dealt with in the Sections on 
Family Law and Evidence and Procedure.” 

“The discretion given to the Court is a very wide one and 
may prove embarrassing. Inter alia the Court is to have regard 
to the conduct of the dependent in relation to the testator or other- 
wise or to any other matter that the Court may consider relevant 
or material in relation to that dependent, to the beneficiaries under 
the will, or otherwise.” 

“The provision is to be ‘reasonable’, though it is not quite clear 
what is to be the standard of reasonableness; presumably the word 
will have to be construed in somewhat the same way as the word 
‘necessaries’, as meaning reasonable having regard to the circum- 
stances of the deceased and to the standard of life of the family. 
Finally it may be noted that adopted children are expressly included 
within the operation of the Act.” 

The Act 
“provides that a statement in writing signed by the testator as to 
his reasons for making the dispositions contained in his will shall 
be admissible in proceedings under the Act. The weight of such 
evidence is to be determined with regard to all the circumstances 
from which any inference as to its accuracy can reasonably be 
drawn.’’* 


* Annual Survey of English Law 1938, pp. 84, 102, 333 and 362. 


SUGGESTIONS 1N ANSWER TO REQUEST OF THE 
JUDICIAL COUNCIL. 


As the Judicial Council asks comment, I have some suggestions. 


PROCEDURE IN PREROGATIVE WRITS. 


The alternative relief idea is excellent, but does not go far enough. 
Some of the perils to clients from the fault of their attorneys, or the un- 
certainty of the law, were removed by the abolition of the old common 
law actions and the incorporation of these into tort, contract, and replevin, 
but there is still a fertile field for such error. There is nothing sacred 
in forms of action, as may be seen by the action taken by many code 
states in adopting one form only. I doubt if Massachusetts is ready for 
this as yet, but the result could be obtained by a broad relief statute. 
I suggest something along this line: 


“In any action, the court may grant to any party such relief 
as may be appropriate to the law and the facts proved, regardless 
of the form in which the action may be brought, and may allow 
such amendments and summon in such additional parties as jus- 
tice may require.” 








30 


This may sound too broad, but I believe that ordinary pride would urge 
most attorneys to use the correct form if possible. If “action” is too re- 
strictive, the word “proceeding” might be used. 


ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


I do not like the word “vogue”. Is equity procedure merely a vogue? 
Why not say that the assignment shall be filed with the clerk together 
with the fee of $3.00, and that it shall be entered on the equity docket of 
the court? 

It is obvious that the Council has a quasi-probate procedure in mind 
for these assignments, as may be seen from the closeness with which the 
bond section follows probate law, but this section alone leaves too much 
hanging in mid-air. Nothing is said as to where the accounts are to be 
filed if at all. Is it enough to send copies to the debtor and creditors? 
If the bond is not complied with, who has the right to sue? If there is 
a disputed claim, must suit be brought? 

It would seem wise te go the full way, and import probate law into 
this proceeding as far as possible. If so, I suggest adaptation of the 
following sections to assignments: 


Chapter 205—8, 11, 15, 16, 17, 18, 21 (with adequate provision for 
proof of disputed claims before the court or commis- 
sioners), 26, 30, and (in part) 31 to 35. 

Chapter 206—1 to 5, 18, and 24. 


In addition, why not provide for the short form bond set forth in 
section 7A of c. 205? As the assignee is picked by the debtor, and is not 
even approved by the court, there is some danger of his collusion in omit- 
ting assets, and provision might be made for the creditors to move for 
the inclusion of such assets in the inventory or account, with an increase 
in the bond, as an alternative to removal. 

How far could it be claimed that the modern federal bankruptcy 
statutes blanket this field? Perhaps if no discharge is given, the state 
still is acting outside bankruptcy powers, but the federal statutes are 
claiming a broader sweep every year in the settlement of tangled finan- 
cial affairs. 

I hope that you can find a nugget in the above. 


Very truly yours, 


GEOFFREY BOLTON. 
Ayer, Mass. 
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MORE ABOUT THE STUPID PERSECUTION OF CHILDREN 
OVER THE FLAG SALUTE. 


The newspapers recently have reported the expulsion from 
school of two more young children—this time in Saugus—for a 
refusal to salute the flag because of religious belief. We hope this 
will not be followed by the proceeding, in the name of law, taken 
in the Deerfield case, to take children from their homes and send 
them to a county training school. The legality of that proceeding 
is now under consideration by the Supreme Judicial Court. Legal 
aspects of this matter have been discussed in the last three numbers 
of the QuartreRLy. In the issue for October-December, 1939, ex- 
tracts were printed from the opinion of the Cireuit Court of Ap- 
peals of the Cireuit that the expulsion of a child from 
school in Pennsylvania for this reason was a violation of religious 
freedom under the Federal Constitution within the principle of the 
Hague opinion on free assembly and free speech in New Jersey. 
Certiorari has been granted and the Supreme Court of the United 
States will be heard from, presumably, and we hope, in a reasoned 
opinion. 

The opinion of the Massachusetts Court in the Nichols case* of 
expulsion of a child from school seems to us to show a curious 
blind spot, for, while expressly stating that the genuineness of the 
religious belief of the child was not disputed, the court, neverthe- 
less, said the requirement of the flag salute ‘‘had nothing to do 
with religion’’. In our opinion the two statements do not, and ean- 
not be made to, fit each other. 

But, whether it is decided that this sort of persecution is, or 
is not, legal under the state, or federal, constitution, it is stupid as 
a matter of policy and we again suggest, with emphasis, that in 
every case of such punishment, if sustained by the court, the par- 
doning power should be exercised, and also that the statute should 
be changed to stop making religious martyrs out of children. 

Inferiority Complex—Martyr Psychology—‘ Effervescent’”’ 

Religions. 

In Prof. Elmer T. Clark’s ‘‘Small Sects in America’’ (1937), 
cited by Judge Clark in the Gobitis case, it appears that: 

‘‘In the United States at the present time there are 212 
denominations recognized by the United States Census as 
distinct entities, exclusive of a large number of Buddhist, 


* 1937 Adv. Sheets 537. 








Mohammedan, and other Oriental organizations, local com- 
munistie societies, and other bodies that call themselves re- 
ligious. Nowhere else in the world, save perhaps in India, 
does one find such a wilderness of sects and religious varia- 
tions,’’ (p. 13). 

“‘Many of these little sects have some sort of survival 
value ; indeed they have survived in the American environ- 
ment quite as long as the great denominations, since they 
were planted here in the early colonial days. From every 
angle, therefore, it would seem that the small sects are worthy 
of closest study,’’ (p. 15). 

The ‘‘Russellites’’, now known as the International Bible Stu- 
dents Association and sometimes called ‘‘Jehovah’s Witnesses,’’ 
are a group ‘‘not a denomination, has no churches or ministry, and 
is not listed by the census; it is, indeed, bitter in its denunciation 
of all churches, Catholie and Protestant alike’’ 

Among the characteristies of the group, Clark says ‘‘ We find 
the inferiority complex that seeks escape through a martyr psy- 
chology. ... They imagine the whole religious world is plotting 
their undoing, though, the denunciations heaped on them are as 
nothing compared to their own lambasting of others’’ (pp. 58-63). 

But what of it? Surely the world has had enough experience 
with abuse to teach us the truth of the remark of Mr. Justice 
Holmes that ‘‘effervescent opinions, like champagnes, go flat quick- 
est when exposed to the air’’. Intolerance should be met by toler- 
ance and not by more intolerance. 

F. W. G. 





The Editor has received the following: 
THE LAW AT CROSS PURPOSES. 


“A testator desires to leave legacies to persons who have been 
on relief for some time. On inquiry he finds that any such legacy 
would be likely to be claimed by the city to the extent of past relief 
afforded the legatee, so that the legacy would in effect amount to 
a legacy to the city instead of to the legatee. The testator does 
not care to make a legacy to the city so he leaves no money to the 
welfare recipient and the city loses out as to future relief which 
might have been provided by the legacy. As to old age payments 
it is otherwise. See Worcester v. Elizabeth T. Quinn, 39 Mass. 
A. 8. 1709, 28 N. E. 2nd 246.” 


Note. A trust could be drawn in the will so that the city could not 
get the money. 
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A LESSON IN THE PROFESSIONAL INDEPENDENCE. 


PREFACE TO PARKE’S “HISTORY OF THE COURT OF CHANCERY.” 
(Published in 1828.) 


“In the last Parliament the Court of Chancery became an object of 
frequent discussion and enquiry. Numerous publications issued from the 
press; but not one of them, in the author’s humble opinion, pathologically 
examined the nature of the complaints, probed their source, or by minute 
dissection discovered the remedies necessary for their complete removal. 
No member of the Chancery bar, in or out of Parliament, had then come 
forward to expose the causes of the evils; no one propounded any prac- 
tical cure. Those members of the House of Commons, of the common law 
courts, who chiefly impeached the Chancery, were not technically ac- 
quainted with its practice; and in the debate of 1824, Mr. John Williams 
(to whom, with Mr. Michael Angelo Taylor and Mr. Brougham, the public 
is under great obligations for their devotion to the subject of Chancery 
Reform), publicly asserted in Parliament that no Attorneys would aid 
in the exposures of the grievances of the Jurisdiction. Jupiter was said 
to reign among the gods, Quia Jovem tangere periculosum, because it was 
dangerous to meddle with him. The author of these pages, as a member 
of the profession, felt degraded by the reflection, and not fearing the 
‘DII IMMORTALES,’ he began that investigation which now appears in 
the following history.” 

Mr. Parke was a solicitor of Birmingham. His book when compared 
with the caricatures of the period and the “Extraordinary Black Book” 
published in 1831 forms part of the history of the movement leading to 
the reform bill of 1832. 





“JURISTS”. 


A letter appeared in the Boston Herald of January 1, 1940, contain- 
ing the following: 


“A petty annoyance is the nauseating use of the word ‘jurist’ 
to describe every petty judicial officer. A jurist is a profound legal 
scholar, whether a judge or not. Holmes and Gray were, Williston 
and Pound are, jurists. But many a judge of considerable emi- 
nence would modestly shrink from being called a jurist. If every 
petty judge is a jurist, every cub reporter is a journalist, and every 
councilman a statesman. 

LEX.” 
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LORD MANSFIELD AND RELIGIOUS TOLERANCE. 


In connection with Copley’s sketcht it is a timely oecasion to 
eall attention to what most of us have probably forgotten—that 
while Lord Mansfield’s political attitude toward the American 
Colonies, as an adviser to the Crown, was, in the words of Lord 
3irkenhead, ‘‘stupid’’ and ‘‘profoundly wrong’’, and while he was 
the subject of virulent attacks by ‘‘Junius’’ and others, and both 
wrong, and apparently ‘‘timid’’, in his controversy with Pitt and 
Lord Camden over the function of juries in libel cases, yet, as 
a judge, he was not only the man who revived the leadership of 
Lord Holt and bettered his example in developing law to meet 
modern needs, but to his everlasting eredit he was the outstanding 
judicial supporter in the 18th Century, of the principle of religious 
tolerance. As Lord Birkenhead said, he differed from Holt in that 
‘‘he respected, not merely tolerated, the religious opinions of all’’ 
He protected both Catholics and Protestants by his judgments. 

In 1767 he stated the principle of religious liberty in the House 
of Lords in the Evans ease : 


‘‘The defendant in the present case pleads that he is a 
dissenter within the deseription of the toleration act; that he 
had not taken the sacrament in the chureh of England 
within one year preceding the time of his supposed election, 
nor even in his whole life, and that he cannot in conscience do 
it. 

‘*Conscience is not controllable by human laws, nor 
amenable to human tribunals. Persecution, or attempts to 
foree conscience, will never produce conviction, and are only 
ealeulated to make hypocrites or martyrs. 

‘*What bloodshed and confusion have been occasioned 
from the reign of Henry IV., when the first penal statutes 
were enacted, down to the revolution in this kingdom, by 
laws made to foree conscience! There is nothing certainly 
more unreasonable, more inconsistent with the rights of 
human nature, more contrary to the spirit and precepts of 
the Christian religion, more iniquitous and unjust, more im- 
politic, than persecution. It is against natural religion, re- 
vealed religion, and sound policy.’” 29% 


+ Hitherto unpublished. 
* Holliday’s “‘Life of Mansfield” 251, quoted both by Roscoe and Campbell. The out- 
rageously oer aspect of this case is described by Lord Birkenhead as follows: 

In Chamberlain v. Evans, Mansfield put a stop to a practice which had been 
sanctioned by Holt. Under the Test Act all persons elected to municipal office had to 
conform. If a man so elected did not take up the office he was fined. The City had 
adopted the plan of raising money by electing wealthy Dissenters to various offices 
and then fining them for not acting. Holt’s view had been that disqualification under 
the Test Act was no answer. It is said that the Mansion House was built out of 
moneys obtained in this way. Mansfield did not agree. The Toleration Act had 
established the right of Dissenters to worship in their own way, and their failure to 
assume office for which they were disqualified was, in his opinion, no ground to sup- 
port a fine.”—Fourteen English Judges (p. 180). 








COPLEY’S SKETCH FOR A PORTRAIT OF LORD MANSFIELD. 


THE Most MODERN 18TH CENTURY ENGLISH JUDGE. 
(By Permission of the Owner—The Boston Athenaeum.) 


“Had there been a succession of judges like Mansfield, the law 
would not have needed much statutory reforming.” 


(Zane “Select Essays in Anglo-American 
Legal History”, Vol. I, 719.) 
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In a case involving a Quaker (quoted in Campbell’s Lives of 
the Chief Justices), Vol. II, 512, he said: 


‘‘The legislature formerly looked upon non conformists 
as criminals and Quakers, in particular, as obstinate offend- 
ers. This only served to increase their number.’’ 

In 1778 he supported the Catholic Relief Bill and he paid for 
his principles during the Gordon ‘‘No Popery”’ riots by having his 
house and library and all his belongings burned by the fanatical 
mob in 1780 and narrowly eseaped with his wife but ‘‘in spite of 
all the violence and indignity thus visited upon him, such was his 
reputation for judicial impartiality that Lord George Gordon 
elected to be tried by him and the aged judge presided at the trial 
with his accustomed dignity and fairness’’.* 


MANSFIELD AS A MopERN BUSINESS JUDGE. 
Lord Birkenhead continues— 


‘He realized, too, that Holt had made a mistake in 
curbing the growth of the action assumpsit. By Mansfield’s 
time it was realized that this form of action was the best way 
of bringing an action on a contract, and it was gradually 
developed until all forms of contractual actions have been 
absorbed. For merchants an easy non-technical form of legal 
procedure has the greatest merit, and those who are not mer- 
chants appreciate a means to litigate the point of substance. 
In his first reported decision, (Baynard v. Chase, 12th Nov., 
1756, 1 Burr. 2), he struck the keynote of his judicial work. 
He said: ‘The general usage and practice of mankind ought 
to have weight in determinations of this sort affecting trade 
and commerce and the manner of carrying them on.’ To 
this principle he remained constant. Over and over again he 
inquires into the existing practice in all matters, not com- 
mercial cases only. By 1765 he had progressed so far as to 
declare that the law of merchants was part of the common 
law, (Pillans v. van Mierop, 3 Burr. 1663). Many of his 
eases are still leading authorities.’’ ** 


* Lord Birkenhead ‘Fourteen English Judges” 182. 
2. ee, 
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Mr. Fifoot says of him: 


‘*Where he succeeded, he laid the foundation of all sub- 
sequent development. Where he failed, he mistook not the 
resilience of his principles, but the aptitude of his genera- 
tion. It is impossible not to remark, alike in his choice of 
interests and in his approach to problems, the symptoms of 
a changing order. He was the first judge to speak the lan- 
guage of the living law. The phenomenon is not to be ex- 
plained only by the happy accident of competent reports or 
as a symptom of the new refinement with which Blackstone 
had softened the asperities of technical study. The whole 
temper of Lord Mansfield’s mind was modern. He re- 
nounced the scholasticism which had infected Coke and the 
virulence which had impaired the judgment of Holt, and he 
set a fresh standard of judicial equanimity.’’ * 


* Fifoot’s “Lord Mansfield” (1936) p. 252. 








VERBOSITY AND THE LEGAL PROFESSION—A 
CRUSADER FOR ** ADEQUATE BREVITY”. 


Some years ago the late Felix Rackemann said he had received 
from some New York firm for examination a trust instrument 
covering six or seven foolseap pages of typewriting. He made them 
a bet of a box of cigars that he could state every essential idea in 
less than two pages and won his bet. This story illustrates the fact 
that while the bar comments on judicial prolixity, the bar itself 
is probably the more diffuse. In ‘‘American Law and Lawyers’’ 
for January 27, 1940, Mr. Beardsley is quoted as saying ‘‘ Most 
lawyer-drawn documents would be much improved if the draftsman 
would omit 75 per cent of the words.’’ Perhaps the same advice 
might be given to professors and other authors of articles, and to 
editors of legal periodicals. However, the bench of America may 
well ponder the following remarks of a erusader. 











JUDICIAL DRAFTSMANSHIP. 
Extracts from an Address* by Charles A. Beardsley, President of 
the American Bar Association. 

‘*During the last few months, as I have mingled with lawyers 
in a score of states, I have found them very much concerned about 
the ever-increasing financial burden cast upon them by the necessity 
of buying, and paying office rent for, the volumes of law books that 
they must buy and store if they are to continue to practice law... . 

‘*The Apostle Paul, in his Epistle to the Galatians (5th chap- 
ter, 14th verse), declared that ‘‘all the law is fulfilled in one word.”’ 
But that was a long time ago. The appellate court opinions, in 
which but a part of the present-day law is being fulfilled, are some- 
what longer. And, since the invention of stenography and of dic- 
tating machines, and since the employment of high-speed typists 
and industrious legal secretaries, these opinions are steadily and 
rapidly getting longer and longer. Thus, an examination of the 
official reports of a typical American court will disclose that, al- 
though only a few of the opinions in the volumes issued a century 
ago are models of brevity, the opinions in the last volumes average 
about six times as long as those in the earlier volumes. ... [We 
are glad to say that this is not so in Massachusetts although in- 
creased abbreviation is possible. | 

**But the judges don’t stop when they run out of their own 
words. They cause their typists to copy paragraph after para- 
graph, and sometimes page after page, of other judges’ words—all 
of which copied words the lawyers have already bought and paid 
for and stored on their book shelves. . . . Often these paragraphs 
and pages of words that the typists copy have little or no relation 
either to the case being decided or to each other. And sometimes 
the copyists produce opinions that remind us of the school boy’s 
essay On Cows: 

‘‘Cows is a very useful animal. Cows give milk. But, 
as for me, give me liberty or give me death.”’ .. . 

‘*Why not adopt a rule requiring counsel on each side to append 
to his brief—on a strictly limited number of pages—preferably not 
more than two or three pages—a suggested opinion announcing a 
decision in favor of his client? Counsel’s knowledge of his ease 
should enable him, at least after a little practice, to write an ac- 


* An address delivered 1 a dinner for the Judges of the ‘Supreme Court of Tineis, 
given by the Illinois State ie Association and the Chicago Bar Association at Chicago, 
Dec. 1, 1939, see A. B. A. Journal for Jan. 1940, p. 3. 
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ceptable opinion. And his interest in his case would prompt him 
to do his best. . . . Even if the submitted opinion could not be 
used, it would do no harm. 

‘* Another thing that might help would be for the lawyers to 
present a warning sign to every appellate court judge. The presen- 
tation might be accompanied by a letter reading something like 
this: 

‘Dear Judge: . 

‘‘When dictating your opinions, please remember that 
in effect you are sending us collect telegrams. 

**Sinece we must pay for every word, every line, and 
every page, we would greatly appreciate your being as brief 
as you would be if you were sending the telegrams prepaid. 

‘You could save us much money if you would merely 
refer us to the volume and page of vour former messages 
instead of repeating paragraph after paragraph and page 
after page of former messages for which we have already 
paid. 

‘*And, in your recital of the facets, we suggest that you 
take as your model the school boy’s essay on Elijah: 

‘* «There was a man named Elijah. He had some bears, 
and lived in a eave. Some boys tormented him. He said: 
“Tf you keep on throwing stones at me, I’ll turn the bears 


on you, and they’ll eat you up.’’ And they did, and he did, 
and the bears did.’ 


**Respectfully and prayerfully yours, 
‘““The American Lawyer.’’ 


‘We recognize that the American judges have made, and are 
now making, an outstanding contribution to the stability of our 
organized American society. We are aware of the increasing bur- 
dens placed upon them. And we appreciate the fidelity with which 
they have carried, and are now carrying, those burdens. 

“Tf sometimes we suggest to the members of the judiciary that 
there is a possibility of improving the service that they render to 
society, we make such suggestions without rancor, and solely in a 
spirit of helpfulness. We make such suggestions because we honor 
and respect the members of the judiciary and because we desire to 
assist them, in all practical ways, to improve the service that they 
render to the American people and thereby to gain for themselves, 
and for the courts over which they preside, a still larger measure 
of honor and respect, not only from the members of the bar but 
also from all of the American people. 

‘*Tt is for this purpose, and in this spirit, that I have made some 
suggestions this evening of the possibility of improvement in the 
service rendered by the American judiciary.’’ . 
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NOTE. 


Turning again to the bar—the habits of draftsmanship of the 
18th century still furnish a useful object lesson for the profession 
today. ‘‘The simplest transfer of land was surrounded by a mass 
of verbiage, whose lucidity was in inverse proportion to its cost, 
and which involved the preparation of documents, described by 
Lord Westbury as ‘difficult to read, impossible to understand and 
disgusting to touch.’ It was not until 1881 that a tactful compro- 
mise sueceeded’’ [in the Conveyancing Act]. 

‘*Mr. Symonds, in his Mechanics of Lawmaking, published in 
1835, offered an amusing, but not unfair, parody of the language 
of conveyancers. ‘If,’ he said, ‘a man would, according to law, give 
to another an orange, instead of saying, ‘I give you that orange’, 
the phrase would run thus: ‘I give you all and singular my estate 
and interest, right, title, claim, demand of and in that orange, with 
all its rind, skin, juice, pulp, and pips, and all right and advantage 
therein, with full power to bite, cut, suck, and otherwise eat the 
same, or give the same away as fully and effectually, as I, the said 
A. B., am now entitled to bite, cut, suck, or otherwise eat the same 
orange, or give the same away, with or without its rind, skin, juice, 
pulp, and pips, anything hereinbefore or hereinafter, or in any 
other deed or deeds, instrument or instruments, of what nature or 
kind soever, to the contrary in any wise notwithstanding,’ ’’ Fifoot 
‘‘Lord Mansfield’’ (p. 250). 


NOTICE OF REVISED RULES OF THE BOSTON MUNICIPAL 
COURT. 


The court urges the bar to obtain copies of the new and revised rule 
book and familiarize themselves with the changes which became effective 
February 13th, 1940. The changes, which are printed in the Bar Bulletin 
of the Boston Bar Association for March, 1940 (pp. 8-11), relate to: 
engagements of counsel, reports, Appellate Division procedure, small 
claims procedure, and draft report model. The general District Court 
rule as to consolidation of actions is also printed for the convenience of 
the Boston bar. 


The change in the rule as to small claims procedure is along the line 
suggested by the Judicial Council in its tenth Report (pp. 26-27) in con- 
nection with the recommendation which was adopted as St. 1937, Chap. 
310. 


The new rule as to appellate procedure provides that, “Massachu- 
setts Reports between 17 Massachusetts and 97 Massachusetts shall be 
cited by the name of the reporter”. The bench and bar know how to find 
references to Pickering, Metcalf, Cushing, Gray and Allen because those 
volumes have been cited in that way for several generations. The cita- 
tion of those volumes in any other way is confusing and has proved to be 
a nuisance to any appellate court. The new rule follows the rule of the 
Supreme Judicial Court. 
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